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STATEMENT OF ISSUES PRESENiE= 


In the opinion of appellant, the following issues are pre- 


sented: 


lL. Whether the trial judge improperly refused to instruct 


the jury on the defense of "self-defense." (TR. 85) 


2. Whether the trial judge improperly did not instruct the 


jury as to the defense of voluntary intoxication. 
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STATEMENT OF THE CASE 


on 


I. Preliminary Statement 


In the early afternoon of June 1, 1968, at 4730 


Alabama Avenue, N. E., Washington, D. C., 4 private home rented 


by one Mrs. Butler, the complainant Jackie Butler, a son of Mrs. 
Butler and an Air Force enlisted man, was shot by a .22 calibre 
pistol. Appellant, a boy friend of the woman, Mrs. Butler, was 
indicted for this assault and also for carrying a dangerous 

weapon, After a jury trial, appellant was convicted of assault 


with a dangerous weapon ané acquitted of the second count of 


2 
carrying a dangerous weapon. The trial judge sentenced him to 
prison from one to five years. 
On this appeal, Haynesworth challenges the proceed- 
ings below in two respects: 


l. The trial judge refused to instruct the jury 


on self-defense. 


2. The trial judge did.not instruct the jury on 


voluntary intoxication as a defense. 
II. The Dramatis Personae 

At the time of the alleged assault, appellant 
was a friend of Mrs. Butler, the lady who rented the premises in 
question. He had, through the years, developed a corated! redan 
tionship with Mrs. Butler and her two adult sons, the complainant 
Jackie Butler and his brother, Tommy Butler. He also Knew two 
other eyewitnesses to the event, a young lady, Vondell Deda 
and a family friend, Tyrone Cooke. The alleged assault took 
place in the second floor bedroom of Mrs. Butler, where the 
appellant kept his clothes and other personal Neaengineek An 
argument developed in this room between appellant and Mrs. Butler 
which led to the intervention of her two sons, Tyrone Cooke and, 
to a lesser extent, Vondell Deda. The argument culminated ina 
struggle between appellant and Mrs. Butler, an attempt on the 
part of the others to eject appellant from the premises (where 


he had been living the majority of the time) and the subsequent 
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fight between Jackie ané Tommy Butler on the one hand and 


appellant on the other. The appellant was beaten by the two 

sons and although he dic not recall it, having lost consciousness 
at one point, testimony of the others indicated that following the 
fight, he produced a pistol and shot Jackie Butler in the side, 

as Jackie Butler came towards him again. 


IIT. The Evidence of the Assault With A 
Dangerous Weapon Charge 


The Government's first witness was the complai- 
nant, Jackie Butler. In reciting his story of what was essen- 
tially a claimed assertion of his right to defend his mother, he 
outlined his version of the events as follows: 

Home on leave from the Air Force, he came into the 
house to find that the appellant and Mrs. Butler were arguing in 
an upstairs bedroom. ‘present throughout the house were his 
brother, Tommy Butler, Tyrone Cooke and the young lady. (TR. 5, 6). 
The activities were precipitated when Tommy pushed appellant onto 
the bed after appellant grabbed Mrs. Butler during their argument. 
Jackie Butler then joined his brother (TR. 7) and together, appell- 
ant and the two brothers ended up on the bedroom floor where the 
fight continued. Tyrone Cooke, at one point, pulled the complain- 
ant off the appellant. The complainant testified that both he 
and his brother hit the appellant (TR. 20, 21) whereupon Tyrone 
Cooke assisted the appellant, apparently dazed, to a living room 


chair. Jackie Butler characterized the appellant's condition as 


to sobriety as "high" and "he wasn't himself". Jackie Butler 


further admitted that the appellant was "dazed" and needed help 


(TR. 22). He further admitted that he wanted to get to the 
appellant (TR. 22) and was prevented by the others from doing 
so. (TR. 22). | 
Continuing, the complainant testified that appell- 
ant, apparently agreeing to leave, went back into the bedroom, 
took a gun from a "pan-Am" zippered bag and faced the complainant, 
who stood with all the others by the bedroom door. (Tr. 24, 25, 26). 
Thinking the gun not loaded, the complainant stepped cues the 
appellant, still within the confines of the bedroom and said, "Oh, 
you think you're bad, now." At this point the gun was discharged, 
knocking the complainant backwards. (TR. 29, 30). 
Appellant asserts that these facts give rise to his 
right of self-defense. 
Tyrone Cooke, a young Army enlisted man and friend 
of the Butler family testified as follows: 
That he was in the beginning simply an on looker and 
does not remember appellant assaulting Mrs. Butler (TR. 42). 
While he did not remember striking the appellant he admitted that 
he pushed him on the bed and observed Jackie Butler beating on 
the appellant's head. He characterized this activity by saying 
that Jackie beat the appellant up. (TR. 45). He did not see 
Jackie Butler move towards appellant while appellant held the gun. 


(TR. 46). 


Miss Vondell Teda, another visiting friend, testi- 


fied that she saw the Butler brothers fighting with appellant and 


said that appellant was getting the worst of it. (TE. 50). 


Officer Alfred P. Thompson, the arresting officer, 
testified that in his opinion, the appellant was slightly intoxi- 
cated and bore a bruise on his face shortly after the incident. 
(TR. 57). 

Following a motion for judgment of acquittal, which 
genied by the trial jucge (TR. 61), the appellant testified in 
own behalf. He stated that he was fifty-one years of age and 
a friend of the Butler family, living there most of the time, 
a period of years. On the date in question, he and Mrs. Butler 

i made plans for a trip, these plans being temporarily canceled 
by Mrs. Butler who decided to go shopping and refused permission 
to appellant who wanted to join her. (TR. 65). 

During the day, appellant and someone else had pur- 
chased a six-pack of beer. He testified that he had had only one 
can afd @id not consider himself drunk. (TR. 69). He testified 
that he argued with Hrs. Butler in the bedroom and grabbed her as 
she was leaving, whereupon he remembers being hit and remembers 
nothing further until the police arresteé him in the house. 

(TR. 71). He denied having or using a gun (TR. 68) and conc luded 


that he must have been knocked unconscious. (TR. 65) 


In rebuttal, the government produced Tommy Butler, 


' the complainant's brother, apparently on the issue of whether the 


' appellant could claim that he lived in the house, so as to be 


permitted to possess a pistol there. On re-cross examination, 
Tommy Butler admitted to having hit appellant with a Brooniior mop 
handle (TR. 78) but claims to have assaulted appellant oe after 
appellant shot the complainant, Jackie Butler (TR. 79). He 
acmitted that appellant bore quite a few scars and bruises. 


(TR. 78). 
ARGUMENT 


THE TRIAL JUDGE IMPROPERLY REFUSED TO INSTRUCT 

THE JURY ON SELF-DEFENSE, AS REQUESTED BY THE 

APPELLANT. 

The appellant claims that the witnesses for the 
government told of events that saw the appellant as the aggressor 
only after being badly beaten by at least two younger men, in the 
presence of a third man, a friend of theirs. The appellant claims 
that there was a prejudicial error committed by the trial) judge in 
his refusal to let the A€cfense of self-defense be considered by the 
jury. Although +he appellant testified that he neither had nor 
used a gun, yet he asserts that insofar as his conduct in using 


the weapon is concerned, that the jury should have been given the 


opportunity to pass judgment on his conduct as reasonable or 


unreasonable, in the light of all the circumstances. The evidence 
was replete with facts inéicating an assault upon appellant as he 
arguee with Mrs. Butler. ‘While he cannot recall reacting in any 
fashion, cue to his state of unconsciousness, yet he contends that 
the jury should have been given the law on the subject. Since self- 
defense is a law of necessity and self-preservation, the appellant 
contends that he had a right to use a gun to save himself from 
serious bodily harm, if in fact it could be found that he did use 
a gun, The appellant élaims that the jury should have been instruc— 
tea that his beating at the hands of the Butler brothers ané Jackie 
Butler's advancing towards him, gave rise to, at least a jury ques- 
tion, i.e. whether the circumstances were such as to produce in the 
mind of a reasonably prudent person the reasonable belief that the 
other person was about to kill him or to do him serious bodily harm. 
Jesey v. United States, 77 U.S. App. D. C. 321, 135 F 2a 809 (1943); 
Kinard v. United States, 65 U-S. APP. rm. C. 250, 254, 96 F 2 522, 
526 (1936); Price v- United States, 51 App. D- C- 106, 276 Fed 628 
(1921). 

The appellant further contends that, in refusing an 
instruction on self-defense, the appellant was left with no viable 
defense in the eyes of the jury, save his explanation of his uncon- 


sciousness and his denial that he had a gun. Certainly the facts 


indicate an impassione¢ chain of events with the appellant's reac- 


tion either reasonable or unreasonable, whether or not he himself 


had a clear recollection of the events. 

While the appellant does not argue that his motion 
for judgment of acquittal was eeoperany denied, as in ene 
Bush v. United States, U. S. Court of Appeals D. C. slip pesenion 
August 15, 1969, yet as in that case, the facts give rise M6 at 
lease a jury question. 

By refusing the self-defense instruction, one trial 
judge, in effect, directed a verdict of guilty. He told the jury, 
by implication that as a matter of law, the appellant had 'no right 


to use deadly force to extricate himself from threatened and very 


real bodily harm. United States v- Hayward, Appellant, Uv. S. 


App. D. C. No. 22,749, November 18, 1969. 

The appellant further contends that he would have 
been entitled to instructions: No. 127 (Self-refense, use of 
Deadly Force) No. 128 (Sclf-Defense, If Appearances are False) 
No. 129 (Self-Defense, No Duty to Retreat) No. 130 (Self£-Lefense, 
Excessive Force) ané No. 131 (Self-Defense, If Defendant se 
Aggressor or Provoked Conflict). Jr. Bar Section of D. c. Bar 
Association Criminal Jury Instructions for the District of Colum— 


bia (1966). Inge v. United States, No. 19,497, January 5, 1966, 


Hopkins v. United States, 4 App. D. C. 430 (1894). 


TH. eles TRIAL JUDGE FURTHER ERRED IN NOT 
INSTRUCTING THE JURY ON INTOXICATION AS 
A DEPENSE. 
Bishnoo v. United Ctatcs, 71 U. S. App. LF. C. 132, 135-136, 107 
F 2¢ 2&7, Hcideman v. United States, 104 U. S. App. D- C- 
12£, 259 F 2d 943 (1958). 

Although not specifically requested by trial counsel, 
the issue was discussed @uring appellant's motion for judgment of 
acquittal and his trial counsel stated that his recollection of 
the evidence showed appellant to be "high". In a criminal case, 

a court shoulé instruct on all essential questions of law involved 
in a case, whether requested or not. Kinard v. United States, Supra 
at P. 250. Kreiner v.- United States, 2 Cir., ll F 2a 722, 731. 

It was during that stage of the proceedings when instructions were 


being discussed by the trial court and opposing counsel that the 


question of appellant's sobriety was raised by defense counsel and 


the interests of justice require that the trial court should have 


given the instruction. 


CONCLUSION 


The facts clearly show a family argument, verbal for 
the most part, the intervention of two grown sons, 4 fight, in which 
the appellant was knocked to the floor, beaten by the two sons and 
left in a dazed and helpless condition. If the appellant obtained 


and used a pistol, despite his denial of such acts in any conscious 


1¢ 


» ‘manner, the omission by the trial judge of the two instructions, 
self-defense and intoxication mage his conviction a practical 
certainty and deprived hin of two cefenses in a most prejudicial 
manner. 

For the reasons stated, this Court should reverse 


the conviction. Depending on the basis for reversal, the District 


' Court should be instructec to enter a judgment of acquittal or to 


oréer a new trial. 


Respectfully submitted, | 


JOHN H. TREANOR, JR. 
Attorney for Appellant 
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